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Appellant, Active Fire Sprinkler Corp., seeks to recover interest pursuant to the
Prompt Payment Act (PPA) on allegedly excessive funds withheld by the respondent,
Genera Services Administration (GSA), in the course of administering the labor standards
provisions of appellant's construction contract with GSA. At the request of the Department
of Labor (DOL), GSA withheld the funds from appellant's progress payments for supposed
violations of the Davis-Bacon Act (DBA), 40 U.S.C. § 2763, the Contract Work Hours and
Safety Standards Act (CWHSSA), 40 U.S.C. § 327, and the associated contractual |abor
standards provisions, by appellant and its electrical subcontractor, Laurelton Electric Corp.
(Laurelton), in underpaying Laurelton's workers.

Appellant filed a certified claim for the interest with the contracting officer, who in
areply of March 30, 2000, maintained that he lacked authority to issue acontracting officer's
decision under the Contract Disputes Act (CDA), 41 U.S.C. 88 601-613. Appellant filed an
appeal at this Board from the contracting officer's deemed denial of the clam. 41 U.S.C.
8605(c). Thepartiesfiled cross-motionsfor summary relief. We grant GSA's motion, deny
appellant's motion, and deny the appeal. We conclude that for the reasons stated below,
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appellant's claim for interest on the withheld funds is not redressable under the PPA or the
contract's Interest on Overdue Payments clause.

Background

For purposes of the cross-motions for summary relief, the parties do not dispute the
following facts.

On September 30, 1986, respondent awarded to appellant contract
GS02P86CUC0096, to perform certain fire safety modifications at the United States
Courthouse, Foley Square, New York. Appea File, Exhibit 1; Respondent's Statement of
Uncontested Facts 1.

The contract provided in pertinent part:

The Contracting Officer shall upon its own action or written request of an
authorized representative of the Department of Labor withhold or causeto be
withheld, from any moneys payable on account of work performed by the
Contractor or subcontractor under any such contract or any other Federal
contract with the same Prime Contractor, or any other Federally-assisted
contract subject to the Contract Work Hours and Safety Standards Act, which
Is held by the same Prime Contractor, such sums as may be determined to be
necessary to satisfy any liabilities of such Contractor or subcontractor for
unpaid wages and liquidated damages as provided in the provisions set forth
in paragraph (b) of this clause.

Appea File, Exhibit 1 at 79 (1 2(c), GSAR 552.222-71 (Apr. 1984)). The contract also
provided:

The Contracting Officer shall upon his/her own action or written request of an
authorized representative of the Department of Labor withhold or cause to be
withheld from the Contractor under this contract or any other Federal contract
with the same Prime Contractor, or any other Federally-assisted contract
subject to Davis-Bacon prevailing wage requirements, which is held by the
same Prime Contractor, so much of the accrued payments or advances as may
be considered necessary to pay |aborersand mechanics, including apprentices,
trainees, and hel pers, employed by the Contractor or any subcontractor thefull
amount of wages required by the contract. In the event of failure to pay any
laborer or mechanic, including any apprentice, trainee, or helper employed or
working on the site of work . . . al or part of the wages required by the
contract, the Contracting Officer, may, after written notice to the Contractor,
sponsor, applicant, or owner, take such action asmay be necessary to causethe
suspension of any further payment, advance, or guarantee of funds until such
violations have ceased.

Appeal File, Exhibit 1 at 81(f 6, GSAR 552.222-75--WITHHOLDING (Apr. 1984)).

For disputes arising out of labor standards provisions, the contract stated:
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Disputes arising out of the labor standards provisions of this contract shall not
be subject to the general disputes clause of this contract. Such disputes shall
be resolved in accordance with the procedures of the Department of L abor set
forthin 29 CFR Parts 5, 6, and 7. Disputes within the meaning of this clause
include disputes between the Contractor (or any of its subcontractors) and the
contracting agency, the U.S. Department of Labor, or the employees or their
representatives.

Appeal File, Exhibit 1 at 81 (19, GSAR 552.222-78--DISPUTES CONCERNING LABOR
STANDARDS (Apr. 1984)). The general Disputes clause of the contract providesthat the
contract is subject to the CDA. Id. at 74 (1 92(a), FAR 52.223-1--DISPUTES (APR
1984)(Alternate 1)).

The contract incorporated an Interest clause which provided in pertinent part:

Notwithstanding any other clause of this contract, all amounts that become
payable by the Contractor to the Government under thiscontract . . . shall bear
simple interest from the date due until paid unless paid within 30 days of
becoming due. . . .

Appeal File, Exhibit 1 at 70 (184a, FAR52.232-17--INTEREST (APR 1984)). Thecontract
also included a clause implementing the Prompt Payment Act (PPA).!

a. The Prompt Payment Act . . . is applicable to payments under this
contract and requiresthe payment to contractor s of interest on overdue
payments and improperly taken discounts.

c. The contractor shall not be entitled to interest penalties on progress
payments . . . made for financing purposes before receipt of complete
delivered items of property or servicels], or on amounts withheld
temporarily in accordance with the contract (e.g., retainage). The
Government shall beliable for interest penalties only on the amount of
payment which is past due that represents payment for complete]ly]
delivered itemsof property or service[s| which have been accepted by the
Government.

1d., Exhibit 1at 70(Y 83, GSAR 552.232-71--INTEREST ON OVERDUE PAYMENTS
(APR 1984)).

! The PPA provides that the Government shall pay an interest penalty when the
Government fails to pay a concern for each complete delivered item of property or service
by the required payment date. 31 U.S.C. § 3902(a). Generally, the payment date is thirty
days after a proper invoice for the amount due is received by the agency. 31 U.S.C.
§ 3903(a)(2)(B).
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Mr. Edward Liburd was a DOL investigator assigned to investigate the
complianceby appellant and itssubcontractor swith the provisionsof theDBA and the
CWHSSA under the contract. Respondent's Cross-Motion for Summary Relief,
Exhibit 4 (Declar ation of Edward Liburd (Liburd Declaration) (Apr. 3,2001) { 3). Mr.
Liburd investigated appellant's records regarding appellant's payments to its
employeesand amountsproperly payableunder the DBA and CWHSSA for theperiod
October 1987 through June 1992. Liburd Declaration 1 4.

Mr. Liburd'sinvestigation resulted in DOL'sletter to GSA dated April 1, 1992.
Liburd Declaration § 4. In that letter, DOL advised GSA of itsinvestigation of the
contractor under the DBA and CWHSSA. DOL stated that itsinvestigation disclosed
" substantial monetary violations, resulting from failureto pay therequired prevailing
wagerates." Appeal File, Exhibit 54. DOL estimated that back wages due amounted
t0 $800,000 and requested of GSA that " all remaining fundsbewithheld from contract
paymentsduetothecontractor.” 1d. DOL stated that " should [it] succeed in securing
direct payment to the employees or should there be any change in the amount noted,
we will advise you immediately.” 1d.

On May 4, 1992, the GSA contracting officer advised appellant of the pending
DOL investigation and the estimated amount of back wages due. GSA told appellant
that "in view of the[DOL"g] findings, and in accor dance with the Davig[-]Bacon Act
and regulations [at] 29 CFR 5.5(a)(2), this office has been directed to withhold all
remainingfundsunder thereferenced contract. Consequently, progresspaymentswill
not beissued until we are notified by [DOL] that all monetary violations have been
corrected." Appeal File, Exhibit 57.

On August 5, 1992, DOL advised GSA that it estimated that back wages would
not exceed $805,000 and that any funds being withheld at DOL 'srequest in excess of
$805,000 could bereleased to the contractor. Appeal File, Exhibit 60. On October 27,
1992, GSA explained to DOL that GSA's practice was not to issue progress payments
for work performed until theamount specified for withholdingwassatisfied. GSA also
advised that $805,000 was the obligated balance of contract funds. GSA opined that
since appellant was awar e of the contract withholding, appellant had performed little
progressonthejob. GSA maintained that itsinability toissueprogresspaymentstothe
contractor had become detrimental to completion of the contract, and requested that
DOL keep GSA advised of the progress of itsinvestigation. 1d., Exhibit 62.

On October 29, 1992, DOL told GSA that its estimate of DBA and CWHSSA
violations had increased to $816,425.02. Appeal File, Exhibit 63. Sometime before
December 31, appellant wrote respondent and proposed a progr ess payment schedule
to curethealleged labor violations. 1d., Exhibit 66. On December 31, 1992, appellant
war ned respondent that it would be unableto continuewor k on the contract unlessthe
Government and appellant came to an agreement on such payments by January 15,
1993. Id. OnJanuary 25, 1993, GSA advised appellant that GSA and DOL had agreed
to withhold fifty percent on each progress payment until such time as the labor
violations, now estimated at $825,035.02, wer e satisfied. 1d., Exhibit 67.
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By letter dated September 20,1993, GSA advised DOL that asof August 19, GSA
had withheld $486,688.63, which was applied to the assessed labor violations, and that
as each future invoice was processed, fifty percent of the progress payment would be
withheld for DOL until such time asthetotal amount due was satisfied. Appeal File,
Exhibit 68. On December 21, 1993, GSA reported to DOL that it had withheld
$804,314, that the current balance due DOL was $20,720.12, and that based on the
withholding from the next progress payment, the total amount assessed for labor
violations--now $825,035.02--would be satisfied. 1d., Exhibit 70.

On January 24, 1994, DOL told GSA that " further investigation hasrevealed
additional back wagesdue." DOL requested that GSA withhold $832,233.37 for DBA
back wages and $14,978.87 for CWHSSA back wages. Appeal File, Exhibit 71. DOL
also noted that it had computed $9100 in CWHSSA liquidated damages under the
contract, but it was not clear that DOL wasrequesting GSA to withhold that amount
aswell. By letter of February 25, 1994, appellant’'s counsel complained to DOL that
appellant did not acquiesce in the withholding of contract funds by GSA "at the
direction of DOL." Id., Exhibit 72. That day, GSA advised DOL and appellant that
it would continue withholding fifty percent of the progress payments until the full
amount of $847,212.24 was satisfied. 1d., Exhibits 73, 74.

Sometime before October 7, 1994, the GSA contract specialist, Ms. Patricia
Traina, noticed that DOL had not reviewed the payroll records of appellant and
appellant’'s electrical subcontractor, Laurelton, for the years 1993 and 1994.
Respondent's Cross-Motion for Summary Relief, Exhibit 1(Declaration of Patricia
Traina (Nov. 9, 2000) (Traina Declaration) 1 4). Ms. Trainatelephoned Mr. Liburd
and asked if DOL would bereviewing appellant'sand L aurelton’'spayrollsfor the pay
period weeks ending March 30, 1993, through November 1, 1994, and November 25,
1992, through May 25, 1994, r espectively, or whether GSA should review thosepayrolls
asthecontractingagency. TrainaDeclaration { 5; Liburd Declaration 5. Ms. Traina
informed Mr. Liburd that she had noticed apparent violations in appellant's and
Laurelton'spayrollsfor thoseperiods. TrainaDeclaration 5. Mr. Liburd requested
that GSA review the payrollsfor those periodsand requested that Ms. Trainaprovide
him with theresultsof GSA'sinvestigation. Liburd Declaration 5. Mr. Liburd later
sent Ms. Traina DOL wage transaction and computation sheetsfor use by GSA in its
review of payroll records. Id.

Ms. Traina reviewed Laurelton's certified payrolls for the period of the week
ending November 25, 1992, through May 25, 1994, and deter mined that L aur elton may
have failed to pay its employees at the required wage rates and may also have
misclassified the job status of certain employees. Traina Declaration 7. Because of
the DOL's ongoing investigation and because the contract work was nearing
completion, Ms. Trainadeter mined that it would benecessary towithhold an additional
$67,353.41 from appellant asthe prime contractor in order to satisfy the liabilities of
Laurelton for unpaid wages and to pay the affected employees of Laurelton. 1d. 1 8;
Appeal File, Exhibit 80.

Ms. Traina had originally intended to notify Mr. Liburd of the results of her
review and toreceive DOL direction asto further withholdingsbased on her review of
Laurelton'spayrolls. TrainaDeclaration 9. However, on October 11, 1994, appellant
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submitted an invoice for $66,386.25. 1d. § 10. As Ms. Traina had determined the
existenceof potential liability of Laurelton for unpaid wagesand becausetherewasnot
sufficient timetoreceivedirectionfrom DOL beforethedeadlinefor payingtheinvoice,
Ms. Traina decided to refuse payment of appellant's October 11 invoice. 1d. 119, 10.

Initsletter of October 12, 1994, GSA advised L aurelton of the under payment
and of missing payroll records for parts of December 1992, March 1993, and April
1994. GSA requested Laurelton to redo each payroll from theweek ending November
25, 1992, making all necessary salary adjustments, plus certification from each of the
ten employeesthat he or she had received back wages. Appeal File, Exhibit 80. That
same day, GSA refused to pay appellant's October 11, 1994, invoice for Laurelton's
work until receipt of back wages had been certified. 1d., Exhibit 81.

On October 18, 1994, appellant disputed GSA'swithholding because GSA had
not credited towar dstheemployees wagesthosefringebenefit paymentsL aur elton had
madetothelnternational Brotherhood of Electrical WorkersUnion (IBEW) on behalf
of the employees. Appeal File, Exhibit 82. Appellant maintained that it was entitled
tointerest under the Prompt Payment Act for every dollar which GSA had improperly
withheld from the date of submission of the invoice until payment is received.
Appellant stated that thisletter wasits" noticeof claim.” 1d. Inresponse, by letter of
November 1, GSA explained that L aurelton had failed to supply sufficient infor mation
in itspayroll record concerning the type and amount of fringe benefits paid on behalf
the employeesto the IBEW. 1d., Exhibit 83.

Alsoon October 18, Ms. Trainamet with Mr. Liburd todiscusstheinitial results
of her payroll review of Laurelton. Traina Declaration § 11. Mr. Liburd stated that
hewasin full agreement with Ms. Traina's calculations and that DOL would prepare
a letter requesting that GSA withhold that amount. Id.; Liburd Declaration Y 6.

On November 17, 1994, Ms. Traina completed a second review of Laurelton's
payrolls and determined that the amount of back wages due should be increased by
$141.56 from $67,353.41 to $67,494.97. Traina Declaration § 12. On November 17,
GSA informed Laurelton and appellant of therecalculation. Appeal File, Exhibits84,
85. On December 8, 1994, GSA advised DOL of Laurelton'salleged under payment of
wagesand theaction GSA had taken to securelL aur elton’'spayment of thosewages. 1d.,
Exhibit 88.

On January 17, 1995, DOL advised GSA that it had undertaken its own
investigation of the alleged wage underpayment and requested withholding of

2 Ms. Trainastates that their meeting took place on October 18, 1994. TrainaDeclaration
911. Mr. Liburd states that their meeting took place on October 20. Liburd Declaration
6. Theearlier date is supported by Ms. Traina's contemporaneous memorandum to thefile,
Respondent’'s Motion for Summary Relief, Exhibit 2, and we accept the earlier date as the
correct one. The precise date is not material to the outcome in this matter.
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$67,494.97 from the contract payment for back wages due to the employees of
Laurelton. Appeal File, Exhibit 90; Liburd Declaration { 6.

On February 3, 1995, GSA reported toDOL that it waswithholding $832,233.37
for DBA back wages, $14,978.87 for CWHSSA back wages, $67,494.97 for Laurelton's
back wages, and $5505.03 for appellant's missing payrolls, for a total of $920,212.24.
Appeal File, Exhibit 91. On February 10, GSA notified appellant of DOL's request
regarding Laurelton's back wages, and told appellant that it would continue to
withhold $914,707.21in assessed back wages" until [GSA wag] notified by theDOL that
all monetary violations have been corrected.” Id., Exhibit 92.

By letter of March 21, 1995, appellant'scounsel advised GSA that heconsider ed
information sent earlier to be adequate verification of Laurelton's payment of fringe
benefitsto the IBEW on behalf of theten employees. Appellant's counsel advised that
hecould submit additional infor mation if requested, and asked that GSA send hisletter
to DOL for that department'sreview. Appeal File, Exhibit 93. GSA sent theletter to
DOL, but maintained that the information earlier received was unacceptable. 1d.,
Exhibit 94.

As of late March 1995, DOL's assessment of back wages did not include
appellant's payrollsfor theyears 1993 and 1994. Appeal File, Exhibit 96. On March
29,1995, GSA natified appellant that GSA wasexamining appellant'spayr ollsfor those
years and would tell appellant of the total assessment of back wages due upon the
completion of the examination. 1d.

In June 1995, Ms. Traina completed her review of appellant's payrollsfor the
pay periods week ending March 30, 1993 through November 1, 1994. Traina
Declaration § 15. Based on Ms. Traina's review, she determined that an additional
$31,290.54 would be necessary to satisfy appellant'sliabilitiesfor unpaid wagesand to
pay the affected employees. 1d. By letters of June 2 and June 16, GSA advised Mr.
Liburd of the assessed back wages and the basis for GSA's calculations. Liburd
Declaration 1 7; Id., ExhibitsD, E. Eventually, GSA assessed appellant additional back
wages of $31,290.54. Appeal File, Exhibit 98. GSA did not withhold that amount
because, with the previouswithholdings, the contract balancewas$0. 1d., Exhibit 141;
Traina Declaration 1 18.

Appellant'scounsd submitted an affidavit from appellant’ semployeesexplaining
that, with fringe benefits counted as part of the wages paid, the hourly total paid to
each employeeexceeded theminimum requirementsof DOL'sDBA wagedeter mination
for the contract. Appeal File, Exhibit 97. By letter of November 14, 1995, GSA
forwarded this explanation to DOL for its review, and, by letter of the same date
advised appellant that " the assessment of both Active's payrolls and Laurelton['s|
payrollsis now entirely with [DOL] as part of [its] ongoing investigation under the
Davis-Bacon Act and [CWHSSA]." 1d., Exhibit 101. GSA directed appellant to send
all future correspondence on back wagesto DOL.

Mr.Liburd, however, wasunder instructionsfrom theUnited StatesAttorney's
Officefor the Southern District of New Y ork to have no communication with appellant
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dueto a pending investigation by that office. Liburd Declaration § 8. In November
1997theUnited StatesAttor ney'sOfficewithdrew that instruction and Mr. Liburd met
with appellant and its counsel on December 1. Id.

On December 8, 1997, appellant’scounsel, on appellant’ sbehalf, wrotethe DOL
and accepted a purported offer from DOL by which the $67,494.97 withholding for
Laurelton was reduced to $14,070.66, and an alleged withholding of $31,290.54 for
appellant wasreduced to $1137.71. Appellant'scounsel stated that the $98,785.51 was
withheld by GSA " onitsowninitiative." Appeal File, Exhibit 113. Appellant'scounsdl,
in effect, asked DOL to advise GSA to reduce the withholding by $83,577.74 in
accordance with the agreement. 1d. On December 18, the GSA contracting officer,
having reviewed appellant's letter, stated that the statement that the funds were
withheld at GSA's initiative was not accurate. 1d. The contracting officer advised
appellant that hewould not release any monieswithout thewritten direction of DOL.
Id.

In June 1998, after six months of exchanging information with appellant, Mr.
Liburd determined that DOL 'sinitial withholding should be modified based upon the
additional information provided by appellant and Laurelton. Liburd Declaration { 9.
Mr. Liburd also found that the amounts withheld by GSA pursuant to its review of
Laurelton payrolls should also be modified. 1d. Mr. Liburd determined that the
withholding of $67,494.97 against L aur elton should bereduced to $14,070.66 and that
the GSA $31,290.54 assessment against appellant should be reduced to $1137.31. He
deter mined that theamount which should bewithheld for theinvestigation of appellant
for violations covering the period October 1987 to June 1992 should be revised to
$477,746.36. 1d.

On August 12, 1998, appellant's counsel advised GSA that appellant and DOL
had reached a" completefinancial settlement” concerning the amountsthat should be
paid to appellant's and Laurelton'sworkers, and that DOL would soon be issuing a
noticeto GSA toreleasecontract funds. Appeal File, Exhibit 122. Appellant expressed
the hopethat " GSA will act expeditiously torelease all funds." Id.

On November 10,theDOL, through itsNew Y ork office, requested that the sum
of $492,954.34 betransferred tothe General Accounting Officefor payment of theback
wages due appellant's workers. Appeal File, Exhibit 125. DOL requested that the
remainder of contract funds --$421,752.88-- be released to appellant. Id. However,
later in November, DOL instructed GSA to disregard the November 10 letter and to
await aletter from DOL'sPhiladelphiaregional office, which wasthe proper officeto
authorizerelease of withheld funds. Traina Declaration  19.

Appellant submitted an invoice, dated November 13, for $421,752.88. Appeal
File, Exhibit 126. GSA acknowledged receipt of theinvoice, but told appellant that it
wasreviewing DOL 'scalculationsof $9100in CWH SSA liquidated damages. DOL had
advised GSA that the assessment of the liquidated damages was at GSA's discretion.
Id. On December 7, GSA received authorization from DOL's Philadelphia office to
release the withheld funds. Traina Declaration § 22. DOL also stated that it had
computed CWHSSA liquidated damagesto be $9100. 1d.
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On December 8, GSA advised appellant that GSA would assess $9100 in
liguidated damagesand release theremainder, $412,652.86. Appeal File, Exhibit 128.3
On December 28, GSA advised DOL that it would releasethe $412,652.86 to appellant,
and would withhold $9100 asliquidated damagesfor CWHSSA violations. 1d., Exhibit
131. GSA'sPublic Buildings Service Automated Payment Section issued appellant a
check for the released funds on December 31, 1998. Traina Declaration  25.
Appellant received a check for thereleased funds on January 5, 1999. 1d.  24.

By letter of December 31, 1998, appellant disputed the Gover nment' sassessment
of CWHSSA liquidated damages. Appeal File, Exhibit 132. Appellant argued that it
had paid all overtimehourstothoseemployeeswho had actually worked overtime. 1d.
Appellant explained that the excessive number of overtime hours on the payroall
scheduleswasdueto aforeman who had telephoned falseovertimehour stothepayroall
clerk, obtained payments for the false hours, and pocketed the payments. Id.
Appelant maintained that DOL based itsinitial deter mination on thefalsepayroll data
generated by the foreman. Id. On January 19, GSA advised appellant that it had
consulted with DOL , which assured GSA that theassessment of liquidated damageswas
based on actual overtime hoursworked. 1d., Exhibit 133,

On January 26, 1999, appellant filed a" revised claim for interest on wrongfully
withheld funds." Appeal File, Exhibit 134. The claim was not certified. Appellant
recited the cour seof thelabor investigation and stated that " in addition toreceivingthe
amount of withheld funds, now established to have been withheld wrongfully,
[appellant] should receiveinter est, which accrued on theamount wrongfully withheld.
[Appellant] requests payment of $116,704.53 of interest based upon the Contract, the
PPA andtheCDA." 1d. Appellant alleged that " the GSA and DOL" began towithhold
fundsfor alleged DBA and CWHSSA violations, that DOL ultimately deter mined that
appellant was liable for back wages, and that the " $412,652.86 now due [appellant]
represents wrongfully withheld fundsin excess of the back wages owed.” |d.

The contracting officer replied to appellant's letter, denying that GSA had
initiated a labor investigation; thecontracting officer stated that DOL had initiated the
investigation and that GSA had withheld funds under the direction of DOL. Appeal
File, Exhibit 135. The contracting officer denied GSA's responsibility for interest
payments, but did not stylethereply a contracting officer'sdecision. 1d. By letter of
March 22, 1999, appellant requested a " final decision” of the contracting officer, and
madefurther argumentswhy thelabor withholdingswereincorrect. Id., Exhibit 136.
Appelant disputed that DOL had initiated all of the withholdings. Appéellant
maintained that the alleged over-withholding was primarily due to DOL's use of a
general laborer rateinstead of amason tender labor er rate, that DOL failed totakeinto
account thefact that appellant'sown for cesperfor med alar geamount of plasteringand
painting, and that DOL had erroneously included in thewithholding appellant’s shop
per sonnel who should not have been included. 1d. On April 8, the contracting officer
told appellant that because its claim was not certified he would give the claim no

3 GSA calculated that the balance of contract funds was $421,752.86, not $421,752.88.
Appeal File, Exhibit 128.
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further consideration until a certification was provided. 1d., Exhibit 137. Appellant
argued that becausetheinitial claim for inter est wasbelow $50,000, no cer tification was
necessary, but forwarded the certification anyway. 1d., Exhibit 138.

The contracting officer forwarded the claim to DOL by letter of May 14, 1999,
and:

request[ed] your interpretation of the 29 CFR in regard to jurisdiction
over thereview of claimssubmitted by a contractor for interest on funds
withheld at the request of the DOL during an investigation of labor
violations under the Davis-Bacon and Related Acts and the Contract
Work Hours and Safety Standards Act. Please advise this office asto
whether or not the contractor isentitled to interest on fundswithheld in
excess of the settlement amount negotiated by the DOL, and whether the
contracting agency or the [DOL] has jurisdiction over the review and
settlement of such claims.

Appeal File, Exhibit 139. On June 2, DOL responded:

It is our opinion that [appellant's] claim for interest is not within the
jurisdiction of the [DOL's] regulations. . . . 29 CFR Part 5.5(a)(9)
providesthat disputesarising out of thelabor standardsprovisionsof the
contract areto beresolved in accordancewith Regulations29 CFR Parts
5, 7, and 9 rather than the general disputes clause of the contract. The
disputes regarding the labor standards provisions of this contract (i.e.
proper classification of workers, hour sworked on thecontract and wages
paid, etc.) have already been fully resolved between the [DOL],
[Appellant], and Laurelton. Further, therearenoprovisionsintheDavis
Bacon Act or itsregulations regarding the payment of interest on funds
withheld for potential labor standardsviolations.
Id., Exhibit 144. On July 29, GSA advised appellant that it would require additional
timeto complete its evaluation of appellant's claim and anticipated rendering a final
decision by October 7. 1d., Exhibit 146.

On September 17, GSA wrote DOL arguing that the claim fell within the
jurisdiction of DOL and wasnot within theauthority of GSA, asthewithholdingswere
at thedirection of DOL in accordancewith the DBA and regulations 24 CFR 5.5(a)(2).
Appeal File, Exhibit 148. On October 1, GSA advised appellant that it would need until
December 3, 1999, to evaluateappellant'sclaim. 1d., Exhibit 149. On October 26, GSA
again told DOL that it thought GSA had no jurisdiction over the claim. 1d., Exhibit
152. On December 3, GSA told appellant it would need until January 31, 2000, to
render afinal decision, 1d., and on January 31told appellant it would need until Mar ch
30, 2000, to render thedecision. 1d., Exhibit 153.

On March 30, 2000, the contracting officer responded to appellant's certified
claim and, citing 41 U.S.C. §605(a), Feder al Acquisition Regulation 33.210(a), and the
contract's Disputes Concerning Labor Standar ds clause, told appellant that helacked
authority to issue a contracting officer'sdecision under the CDA. 1d., Exhibit 154.
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Appellant statesthat asaresult of the Gover nment'swithholdings, appellant was
forced to borrow monies against its available credit lines and pay interest on the
borrowing. Appellant's Cross-Motion for Summary Relief, Exhibit A (Affidavit of
Morton Hirsch, Appelant's President (Hirsch Affidavit) (Mar. 20, 2001) § 8).
Appellant also maintains that DOL's withholding was based on its erroneous
determination that workers should have been paid at a full laborer hourly rate of $21
instead of a mason laborer tender rate that was $4.50 per hour less. 1d. T 11.
Appellant'spresident statesthat hebelieved that the" contracting officer wasawar e of
thisfact but did nothing about it." 1d. Accordingto appellant, the DOL assessment
alsoincluded appellant’'semployeeswho never went to the site becausethey worked in
appellant'spipeshop. Id. 1 12. Appellant maintainsthat the GSA contracting officer
knew of thesefactsbut " never informed theDOL that the DOL 'scalculationswer etoo
great because of the wagerate applied or the inclusion of the wrong people.” 1d.

Discussion

Thepartiescross-movefor summary relief in thismatter, and we concludethat
this appeal is susceptible for resolution on the basis of the parties cross-motions.
Summary relief isappropriate where no genuine issue of material fact existsand the
moving party is entitled to judgment as a matter of law. Granco Industries, Inc. v.
General ServicesAdministration, GSBCA 14902, 99-2 BCA 1 30, 568; Twigg Corp. v.
General ServicesAdministration, GSBCA 14387, 98-2 BCA { 29,803. The purpose of
summary relief isnot to deprive a litigant of a hearing, but to avoid an unnecessary
hearing when only one outcome can ensue. Vivid Technologies, Inc. v. American
Science & Engineering, Inc., 200 F.3d 795, 806 (Fed. Cir. 1999); Executive
Construction, Inc. v. General Services Administration, GSBCA 15225, 00-2 BCA 1
30,977. The established facts, aswell asany inferences of fact drawn from such facts,
must be viewed in a light most favorable to the opposing party. Barmag Barmer
Maschinenfrabrik AG v. Murata Machinery, Ltd., 731 F.2d 831, 835-36 (Fed. Cir.
1984). Although the partiescometo different conclusionsastowhether the contracting
officer acted independently from the DOL in the Laurelton withholding and in a
supplemental wage assessment against appellant, they agree on the underlying facts
concer ningtheassessments. Weconsider resolution of thisappeal on cross-motionsfor
summary relief to be appropriate.

Initscross-motion for summary relief, appellant arguesthat DOL'sand GSA's
withholdingswere" unnecessary and unreasonable given theinformation provided by
[appellant] to GSA and DOL duringcontract performance." Appellant’'sCross-Motion
for Summary Relief at 3. Appellant arguesthat, when it learned that the Gover nment
was going to withhold funds on the project, appellant:

immediately provided GSA with wage and withholding information and
documentation and continued to do so throughout the course of GSA's
and DOL's investigations. Even with this information and
documentation, which clearly showed that GSA wasr etaining an amount
far in excessthan what was reasonably necessary to protect workerson
the project, GSA failed to release any portion of the retained funds for
yearsthereafter and [appellant] isentitled to interest thereon.
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Appelant's Motion for Summary Relief at 3. In short, appellant seeks interest on
paymentsthat appellant maintains were unreasonably withheld.

I nterest cannot berecovered in a suit against the Gover nment in the absence of
an explicit provision by contract or statute or express consent by Congress. Library
of Congressv. Shaw, 478 U.S. 310, 317 (1986); Gevyn Construction Corp. v. United
States, 827 F.2d 752, 754 (Fed. Cir. 1987); Cedar Chemical Corp. v. United States, 18
Cl. Ct. 25, 32 (1989).

Here, appellant relieson the PPA and the Interest on Over due Paymentsclause
at General Services Acquisition Regulation (GSAR) 552.232-71 as the basis for
recovering interest on payments allegedly unreasonably withheld. The PPA does
waive the Government's immunity for interest on overdue payments, 31 U.S.C. §
3902(a), but also providesthat:

thischapter doesnot requirean interest penalty on a payment that isnot
made because of a dispute between the head of an agency and a business
concern over theamount of payment or compliance with the contract.

31U.S.C. §3907(c). Under thelnterest on Overdue Paymentsclause, the Gover nment
is liable for interest penalties only on the amount of payment which is" past due.”
GSAR 552.232-71 (APR 1984), (Appeal File, Exhibit 1 at 70 (T 83(c)).

Thus, paymentsdisputed asto amount or asto compliancewith thecontract are
not covered by the PPA. Gutz v. United States, 45 Fed. Cl. 291, 298 (1999); L & A
Jackson Enterprises v. United States, 38 Fed. Cl. 22, 44-45 (1997) aff'd., Jackson v.
United States, 135 F.3d 776 (Fed. Cir. 1998) (Table); Cargo Carriers Inc. v. United
States, 34 Fed. Cl. 634, 645 (1995), aff'd., 135 F.3d 775 (Fed. Cir. 1998) (Table). Inthe
context of alabor standardsviolation, apayment isin disputeuntil the Gover nment (1)
deter minesthat aportion of withheld fundsisnecessary toremedy theviolation and (2)
transfersfundsto the General Accounting Officefor payment of underpaid workers.
Only after those things are accomplished does the remaining portion of the withheld
funds become available for payment to appellant and does the PPA thirty-day time
period start torun. Jawitz, ASBCA 33160, 87-3 BCA 1 20,011, at 101,332.°

Here, respondent, as a result of a non-frivolous DOL investigation, disputed
appellant'scompliancewith thecontract'slabor standar dsprovisions, and commencing

*Initsclaim, appellant also relieson FAR clause 52.232-17, INTEREST (APR 1984), as
a basis for recovery. That clause provides for the payment of interest by contractors on
amounts that "become payable” by contractors to the Government. Appellant has not
demonstrated how this clause entitles appellant to an interest payment from the
Government.

> However, the Government's merely alleging the existence of a dispute, or raising a
frivolous dispute, is insufficient to deny a contractor its right to interest for late payments
under the PPA. Sterling Millwrights, Inc. v. United States, 26 Cl. Ct. 49, 90 n. 15 (1992).
In this case the payment dispute was not frivolous or a mere allegation.
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in April 1992, withheld funds from progress paymentsasrequested by DOL toensure
that apparent monetary violationswere remedied. In January 1993, to allow timely
completion of contract wor k, GSA paid appellant fifty per cent of the progr esspayments
appellant had invoiced. It was not until December 7, 1998, that DOL, having
deter mined the scope and extent of thelabor standardsviolation, authorized the GSA
contracting officer to release withheld funds. We cannot conclude that the withheld
fundswerepayableor " due" under the PPA or thecontract'sInterest clauseuntil DOL
authorized GSA to release funds on December 7.

There is another reason why appellant is not entitled to payment under the
Interest on Overdue Payments Clause. That clause provides that " [t]he contractor
shall not beentitled tointer est penaltieson progr esspayments. .. on amountswithheld
temporarily in accordance with the contract (e.g. retainage). " Interest on Overdue
Payments (APR 1984) at 1 83(c)). Herethe Government temporarily withheld those
funds necessary to correct what it saw as monetary violations of the DBA and the
contract'slabor standards provisions.

Appellant argues that the amounts withheld, and later released, did not come
under the exception of paragraph (c) of theclausefor " amountswithheld temporarily
inaccordancewith thecontract.” Appellant'sCross-Motion for Summary Relief at 16.
Appelant maintainsthat the Gover nment's lengthy withholding was not temporary.
Appelant'sCross-Motion for Summary Relief at 17-18. Theword " temporary” means
"lasting for atime only; existing or continuing for a limited time." Webster's Third
New International Dictionary at 2353 (1986). The phrase "amounts withheld
temporarily” imposesnotimelimit on the Gover nment'sright towithhold fundswhen
it discerns a labor standards violation. Further, we lack jurisdiction to review the
reasonablenessof the substanceof DOL 'sdeter minations, and thelength of timeit took
DOL to both completeitsinvestigation and to authorize GSA to release the balance of
the contract funds. Inthisregard, werefer the partiesand the general reader to our
discussion in our decision denying respondent's motion to dismiss. Active Fire
Sprinkler Corp.v.General ServicesAdministration, GSBCA 15318, 00-2BCA 131,124,
at 153,753 (citing Burnside-Ott Aviation Training Center Inc.v. United States, 985F.2d
1574, 1583 (Fed. Cir. 1993)).

Appelant maintains, nonetheless, that this case is similar to Columbia
Engineering Corp., IBCA 2351, et al., 88-2 BCA 1 20,595. In Columbia, the board
concluded that a contracting officer's voluntary withholding of an " unreasonable®
amount of fundswasr edr essableunder the PPA and theimplementing contract clause.
Id. at 104,091. The board also held that if DOL had requested the withholding, the
board " might deploretheoccurrencebut it would declinetoassert jurisdiction over the
case because . . . only DOL now has the authority to resolve the dispute.” 1d. at
104,090. Thiscaseisdistinguishablefrom Columbia. Theundisputed factsand record
do not demonstrate that at any time the contracting officer acted unilaterally or
unreasonably. Nothingintherecord demonstr atesthat theassessmentsor withholdings
wer e unreasonable, particularly given DOL's investigation, which found substantial
labor standardsviolationsand a DOL request in April 1992 that " all remaining funds
bewithheld from contract paymentsduetothecontractor.” AlthoughtheGovernment
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eventually released $412,652.86, it withheld $492,954.34 for payment of the workers
and $9100 in CWHSSA liquidated damages.

Appellant arguesthat at thevery least, wemay consider thecontracting officer's
alleged voluntary assessment and withholdingsrelated to Laurelton Electric and the
assessment and withholding of $31,290.54in June 1995. Appellant ignor esthe context
of the contracting officer's actions, i.e. the DOL -initiated investigation and DOL's
request that all remaining funds due the contractor be withheld. The contracting
officer's assessments and withholdings were in furtherance of a DOL-initiated
investigation and every action by the contracting officer was either approved in
advanceor ratified by DOL . Parenthetically, the$31,290.54 that thecontracting officer
assessed in June 1995 was not withheld because no remaining fundsremained in the
contract balance.

Decision

Respondent'sMOTION FOR SUMMARY RELIEFisGRANTED. Appellant's
CROSS-MOTION FOR SUMMARY RELIEF isDENIED. The appeal is DENIED.

ANTHONY S. BORWICK
Board Judge

We concur:

CATHERINE B. HYATT MARTHA H. DeGRAFF
Board Judge Board Judge



